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The “Closed Shop” and the Public 


The crisis in the coal industry may be settled before this issue reaches our readers. In any case 
it brings once more to the fore the issue of the closed shop and sharpens the demand for further 


regulation of labor unions. This is a time 

We have discussed recently the practices of certain 
labor unions and labor leaders which call for restraint 
by law or by the courts.? Attention is now focused on 
the exercise of labor power which is of a “regular” and 
legal sort, but which many people believe menaces public 
welfare in a time of national crisis. In particular, the 
demand for what is commonly called the closed shop, 
long a bone of contention, seems to many people antisocial 
and unwarranted. 


At the outset it should be noted that the term “closed 
shop,” in strictest usage, designates a pattern of labor 
relations in which the employer is permitted by the labor 
contract with the union to hire only workers who are 
already members of the union. It is thus technically dis- 
tinguished from the term “union shop,” which designates 
an establishment in which the employer is free to hire 
persons outside union ranks but in which all workers 
hired must become members of the union or be dis- 
charged. In the labor union vocabulary the term “closed 
shop” does not commonly occur. In the present discus- 
sion, however, the term “closed shop” will be used, as it 
is in common parlance, to designate any arrangement 
whereby a worker must be a member of the union as a 
condition of continued employment. Variations of the 
closed shop principle will be discussed further on. 

From the viewpoint of those who consider the policy 
of the Administration definitely and partisanly prolabor 
the present situation in the coal industry, in which a 
strike has been called to enforce a closed shop demand, 
is but the culmination of that policy. Others view such 
crises as inevitable in any consistent and sustained at- 
tempt to redress labor grievances piled up by many 
years of repressive tactics on the part of employers be- 
fore the national government undertook with a firm hand 
to enforce the right of collective bargaining. Among the 
latter are some who nevertheless are very apprehensive 
lest labor nullify honest and important gains through a 
misuse of power. 

It is important that the merits of a particular con- 
troversy shall not be obscured by popular concern, how- 


1 See issues of INFORMATION SERVICE for September 6 and 13. 
entitled “Labor and the Law.” 


when clear thinking, factually based, is needed. 


ever warranted, over the consequences of a strike. The 
coal-mine situation will therefore be examined in the 
succeeding article. Here we are considering the nature 
and significance of the closed shop policy and its rela- 


~ tion to other trade union practices may well be consid- 


ered. 


Why the Closed Shop Policy 


_ William H. Davis, chairman of the National Defense 
Mediation Board, who in this instance voted with the 
majority against sanctioning the application of the closed 
shop provision in the Appalachian Agreement to the cap- 
tive mines (“captive” because owned by the companies 
which absorb their product) has not been hostile to the 
closed shop in principle. Writing in the Survey Graphic 
(New York) for November, he says: “A closed shop 
is an appropriate arrangement in some circumstances, as 
is evidenced in this country, for example, by experience 
with the Allied Printing Trades, the Amalgamated Cloth- 
ing Workers, the Glass Workers, the Brewery Workers, 
and so on. This does not mean that it is universally ap- 
propriate, or that it is a proper substitute for self-organi- 
zation by normal growth. 


“Where a union, even though it has attained a ma- 
jority membership and been certified as the collective 
bargaining agent, has still to attain maturity—and 
neither the supervisory forces of management, nor the 
officers and members of the union have attained that sta- 
bility that follows adolescence—then some other form of 
agreement which will give to the union the assurance of 
the good will of management, and to the supervisory 
forces definite instructions that management is not really 
opposed to self-organization of the employes, may, in my 
opinion, be much more appropriate than any agreement 
which makes employment depend on union membership.” 


Mr. Davis is apparently using the term “closed shop,” 
as we use it here, to characterize a shop in which mem- 
bership in the union is a condition of continued employ- 
ment. 


The defense offered of the closed shop policy is based 
on the assumption that the union undertakes to improve 
standards in the industry and the person who fails to 


= 
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join gets his share of the benefits without paying dues. He 
is therefore considered a parasite. How the citizen looks 
upon him depends in large part on how that particular 
citizen regards the union itself. If he takes the conserva- 
tive employer’s view that the union, however well in- 
tentioned, is an unstabilizing force in industry any pres- 
sure used to increase its membership will look like anti- 
social activity. If, on the other hand, the union is re- 
garded as on the whole beneficent, the worker who in- 
sists on remaining outside while at the same time he is 
paid on a scale negotiated by the union looks a bit anti- 
social himself. Pressure upon him to join will in that 
case seem, at the worst, an unfortunate but unavoidable 
accompaniment of labor’s struggle. 

At the same time the fact that labor leaders are by no 
means a unit on this issue calls for sober thought. It 
calls attention to two different views of the matter within 
the ranks of organized labor. That labor in general re- 
gards “union shop conditions,” which exclude non-union 
workers, as normal may be taken for granted. Some labor 
leaders would agree, however, with Chairman Davis 
that this kind of situation can be regarded as normal only 
when a sufficiently long experience of cooperation under 
contractual agreement has established mutual confidence 
and proved the competence of labor to maintain a high- 
grade labor regime in a plant. Mr. George Q. Lynch, 
who voted with the majority of the National Defense 
Mediation Board in this case has some strong views on 
this subject. In a current editorial in the journal pub- 
lished by his own union he writes as follows: 

“We accept the principle of the ‘closed shop’ only when 
voluntarily negotiated by our union and the employer. 
And also if such closed shop is not destructive of the 
rights of some other recognized group of workers.” ? 


Types of Closed Shop Agreements 


Two years ago it was officially reported that more than 
half the 7,000 trade union agreements in force and on 
file with the Bureau of Labor Statistics contained pro- 
visions requiring that all employes be members of the 
union; also that about three million of the eight million 
organized workers were employed under closed-shop con- 
ditions. Large numbers of workers—railway em- 
ployes, for example—have obtained approximately a 
closed shop without any agreement to that effect. 

Closed shop agreements, as already noted, make em- 
ployment possible only on condition that the prospective 
employe has joined or will join the union. When such 
contracts are first entered into, however, a reasonable 
time may be allowed for the signing up of the em- 
ployes who are not members of the union. For the most 
part, though not always, the union alone determines who 
is in good standing in the organization. 

The most common procedure in hiring under these 
contracts is the placing of an order by the employer 
with the union office for the number of men desired. 
The union fills the order. Commonly the employer is 
given a choice from a number of persons. Also, a trial 
period is common, during which the employer can hire 
another worker. 

Again the employer may be allowed to engage any 
union member he likes ; or he may hire a non-union memn- 
ber, who, however, must join the union. The principle 
of free choice by the employer among union members 


2 Pattern Makers Journal, Washington, D. C., November. 1941. 
3 Monthly Labor Review, October, 1939. p. 830 ff. 


lessens the danger of possible favoritism or even corrup- 
tion in union practice. In view of the fact that the unions 
are often severely criticized for the character of their 
membership, it should be noted that the employer may 
actually influence the personnel level by helping to re- 
cruit competent and reliable workers. 

One modification of the closed-shop principle is the 
unionization of the job rather than the worker. It is 
understood that a given job is always held by a union 
member. The plan may approximate closed-shop condi- 
tions by the addition of provisions for preference to union 
members in respect to promotion or lay-off. 

An adaptation of the closed-shop principle which is 
really a departure from it, is the “maintenance of mem- 
bership” arrangement, which freezes the existing mem- 
bership situation, protecting the union against losses. 
That is to say, if a worker loses his union status he is 
discharged. Also if an employe voluntarily joins and 
afterward loses his union status, he is discharged. No 
limitation is placed on the employer in respect to hiring 
new employes. This is the principle invoked by the Na- 
tional Defense Mediation Board in the Kearny case. 
Preference may or may not be given to union men in hir- 
ing, promotion or lay-off. 


The Preferential Shop 


The preferential shop is not a closed shop—at least 
not technically—since no other obligation rests on the 
employer under the agreement than to give the kinds of 
preference noted above to union members. So long as 
the union can furnish workers within a specified time 
limit only union members are hired. Otherwise the em- 
ployer is free to hire others. Such new employes are 
not required to join. In practice, where the union is 
strong and its membership competent the result is likely 
to be an approximation to a closed shop without the 
element of compulsion. Preferential shop agreements are 
by no means so common as closed-shop agreements. 


The Check-Off 


The checking off of union dues by the employer when 
filling the pay envelope is not confined to the mine work- 
ers, nor to CIO unions. It is one method used to keep 
the closed shop closed. It belongs in the category of 
disciplinary measures which the employer helps to en- 
force. But leaving aside the closed shop principle itselfi— 
the check-off, it is argued, may be viewed in the same 
light as the checking off of amounts due the employer 
for obligations legitimately incurred by the worker. (This 
has no reference to enforced purchases from company 
stores at higher-than-market prices, an evil which in the 
past contributed much to labor unrest.) If the employer 
is justified in withholding from the pay envelope amounts 
rightly due him it may be argued that the collection of 
union dues in the same way is not in itself an evil. 

When taken in conjunction with a closed shop en- 
forced by sheer weight of labor strength the check-off 
aggravates the sense of unfairness with which employers, 
and even disinterested persons, react. A well-known 
leader in the United Mine Workers visited the office of 
this Department some years ago and expressed himself 
very strongly on this matter. He wished, he said, that 
the whole system could be done away with and that the 
union were obliged to win its membership over and over 
again through the voluntary payment of dues. 


4See INFORMATION SERVICE for September 13, 1941. 
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In Mr. Lynch’s editorial in the Pattern Makers Journal, 
previously quoted, he had this to say about the check- 
off: “We do not subscribe to the ‘check off’ and not a 
single pattern maker’s agreement contains a provision 
for a ‘check off’ of dues by an employer. We hold that 
a worker’s pay envelope is the property of the man or 
woman who earned its contents. It should not be subject 
to arbitrary subtractions for union dues or assessments. 
Only the federal government and the proper agencies of 
the several states should be vested with the power to 
impose taxes and make deductions from earnings.” 


Is There a Governing Ethical Principle? 


All discussion of these labor union practices brings us 
back to the question of the place of labor unionism in the 
industrial system. We have referred previously to the 
conviction recorded by religious bodies, including the 
Federal Council, that membership in labor unions may 
be regarded as fulfilling a moral requirement. It must 
be noted, of course, that this view of the matter can be 
maintained only when the policy of the union in question 
is such that a person can conscientiously belong to it. 
That the claim of a union upon the loyalty of its mem- 
bers is sometimes vitiated by dishonest or antisocial prac- 
tices is a familiar fact currently documented by unsavory 
revelations in court proceedings. A recent editorial in a 
labor paper points out the seriousness of such practices: 

“The general staff of labor has pledged that there will 
be cooperation, that there won’t be stoppages except in 
last resort cases—that no rights will be surrendered, but 
that there will be performance of duty on the job and 
that the machinery of war will be kept rolling. 

“Why should anyone be kidded? There have been too 
many violations of those fine pledges. 

“There have been too many snap actions, in which the 
machinery of settlement was given no chance. There 
have been too many stoppages.” 5 

But barring cases where labor practices are distinctly 
below the level set by the conduct of employers or of 
the general public, a principle emerges which has fre- 
quently been advocated by students of modern society: the 
principle of functional organization and collective re- 
sponsibility within all occupational groups. In terms of 
Christian ethics it is the principle of “community” with- 
in a group bound together by “vocation,” in which there 
are common duties and similar conditions of work. Many 
teachers of Christian ethics see in trade unionism, at its 
best, an application of this functional ethical principle. 

Chairman Davis of the National Defense Mediation 
Board said in the article quoted above, “You find union 
agreements, any number of them, in which it is agreed 
that there shall be posted on the bulletin board of every 
plant in the industry, a notice to the effect that the em- 
ployer hopes that all of the employes will join and re- 
main good members of the union with which the company 
has a contract. And the union in turn hopes that the 
company and all its fellow companies in the industry will 
belong to the same association.” 

On this view the closed shop question seems to resolve 
itself into something like this: Can the competent and 
faithful discharge of a union’s responsibility to industry 
and to the community be furthered by a contractual ar- 
rangement under which the union accepts entire re- 


5From the Trade Union News of Philadelphia, official publi- 
cation of the Central Labor Union (A. F. L.) of that city, re- 
printed in World Telegram. 
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sponsibility for certifying the workers in a given estab- 
lishment? Some will answer, yes; some, no. But both 
employers and workers will be found in each group. 


The Wagner Act and the Closed Shop 


The National Labor Relations Act, commonly known 
as the Wagner Act, under which since it was upheld by 
the Supreme Court labor has achieved a status for bar- 
gaining purposes unprecedented in our history, does not 
legislate concerning the closed shop. As Chairman Davis 
has said, Congress left the closed shop just where it 
found it. It expressly provided that the closed shop is 
not prohibited by the Act. The relevant words are these: 
“Provided, That nothing in this Act . . . shall preclude an 
employer from making an agreement with a labor organi- 
zation (not established, maintained, or assisted by any 
action defined in this Act as an unfair labor practice) 
to require as a condition of employment membership 
therein, if such labor organization is the representative 
of the employes as provided in section 9 (a), in the ap- 
propriate collective bargaining unit covered by such agree- 
ment when made.” 

On the other hand, the Act has implications for the 
closed shop which it is important to note. The main pur- 
pose of the Wagner Act was to overcome once for all 
the effectual opposition of employers to the recognition 
of labor unions when the workers desire them and to 
organization activities among their employes. Section I 
of the Act contains this paragraph: “It is hereby de- 
clared to be the policy of the United States to eliminate 
the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these ob- 
structions when they have occurred by encouraging the 
practice and procedure of collective bargaining and by 
protecting the exercise by workers of full freedom of 
association, self-organization, and designation of repre- 
sentatives of their own choosing, for the purpose of ne- 
gotiating the terms and conditions of their employment 
or other mutual aid or protection.” This purpose has 
been criticized and is still criticized by many, but unless 
it is understood as a matter of declared public policy, 
labor relations are likely to be entirely misconceived. 

The closed shop has been one of labor’s methods of 
attaining union security in the plant. It is a method of pre- 
venting the entering of an “open-shop” wedge by the 
employer to undermine union strength. It has been a 
reaction to a vigorous and long-sustained anti-union pol- 
icy. It means primarily that labor has not felt secure 
so long as even a small minority of workers in a plant 
remained outside the union. The Wagner Act attempts 
to remove the primary obstacle to unionization against 
which the closed shop is directed. It establishes major- 
ity representation within the industry by certifying as 
sole bargaining agent the body of workers which casts 
the heaviest vote in the election of representatives. This 
means that so long as a labor union has a clear majority 
of the workers in any industrial unit, as defined by the 
National Labor Relations Board, it can speak for the 
whole unit. Hence, to the extent that the application of 
the Wagner Act is not resisted by employers there is 
much less urgency from the union’s point of view in main- 
taining a grip on the industry through rigid application 
of a union shop principle. . 

There is some ground therefore for the view that the 
insistence of labor on the union shop principle is due in 
no small part to fear that the Wagner Act may be re- 
vised or that its operation will be effectually resisted by 
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employers. It is perhaps natural for labor to fear that 
under the influence of a defense psychology the mere ur- 
gency of production may overbalance public concern for 
the unimpeded right of labor organization. Whether the 
present activities of labor groups on behalf of the union 
shop principle may actually have the effect of weakening 
the legal safeguards already set up rather than of 
strengthening them is, of course, another question. 


The Issue in the Coal Strike 


The one thing that the public seems to understand 
about the strike in the captive mines is that the United 
Mine Workers are demanding the closed shop. Many 
relevant matters are apparently little understood. Some 
of these need to be cleared up. 

1. No new demand is being made on the industry as 
a whole. The closed shop—in this case technically a 
“union” shop, in which non-union men may be hired but 
must join the union—is now in force in 90 per cent of 
the industry. The captive mines, which constitute that 
portion of the industry which is owned by the companies 
which absorb the product and which, in turn, have a pow- 
erful influence on labor policy throughout the nation, are 
not under contract with the union, but 95 per cent of 
their employes are members of the union. 

2. The issue is not whether the government shall en- 
force the closed shop in the coal-mining industry or any 
part of it. This impression has become current but is 
erroneous. The National Defense Mediation Board un- 
dertook an assignment to consider the case and recom- 
mend a basis of settlement which was not to be binding 
on either party. That is to say, rejection by either the 
companies or the union might still issue in a strike. 
The Mediation Board had previously made an award 
in the shipbuilding industry in which the same kind of 
closed shop was included, yet it was not done as a “gov- 
ernment fiat.” The Mediation Board was not set up as 
an arbitration tribunal. There are those who believe its 
usefulness in mediation is definitely hampered by under- 
taking an arbitration role, even though no power of en- 
forcement inheres in it. 

3. Whether or not the strike is a direct menace to the 
defense program depends on how soon the available re- 
serves of coal would be so reduced as to threaten 
steel production. From the mineworkers’ point of 
view they are seeking to enforce a demand on the small 
fraction of the industry which has not hitherto complied 
with it. (Of every 200 mine workers in the United 
States only one is not a member of the union, says the 
National Defense Mediation Board.) If the union should 
be able to win a short strike the stoppage might con- 
ceivably not be detrimental to defense production. Ex- 
isting coal reserves have been estimated to be adequate for 
perhaps a month; we are not in position to say anything 
positive on this point. In any case it cannot be fairly 
asserted that the strike is harmful to the defense program 
directly and materially until it is clear that coal for steel 
production is not being made available as needed to keep 
the plants operating. The effect of the strike psychologic- 
ally is of course another matter. 

4. The fact that the two A. F. of L. representatives 
on the Mediation Board voted with the employers’ and 
the public representatives can not be taken, on its face, 
to mean that a difference in general policy exists between 
the A. F. of L. and the C. I. O. The struggle between 
the two organizations has been a complicating factor in 


the labor situation throughout the nation from the be- 
ginning. It can not be asserted that hostility to the 
C. I. O. dictated the A. F. of L. representatives’ vote; 
but neither can it be said that the A. F. of L. is any less 
strongly committed to the “union” shop policy than the 


5. The right of the United Mine Workers under the 
Appalachian Agreement to extend the strike to include 
some 330,000 miners not directly affected by the captive 
mine controversy is a matter of interpretation. The 
agreement reserves to the union “the right to call and 
maintain strikes throughout the entire area when neces- 
sary to preserve and maintain the integrity and competi- 
tive parity of this agreement.” The union’s position is 
that since the agreement binds it to give to no one em- 
ployer more advantageous terms than to another, and 
since to make a concession to the captive mines would in 
effect be doing just that, a strike throughout the area to 
avoid such a concession would be a strike “to preserve 
and maintain the integrity and competitive character” of 
the existing Appalachian Agreement. The employers 
apparently reject this interpretation. 

6. The idea that the Mediation Board’s finding in 
this case is a judgment, in principle, against the closed 
shop as now maintained in 90 per cent of the soft coal 
industry is entirely erroneous. The majority opinion 
contains this sentence: “If we were convinced by the 
arguments presented on behalf of the United Mine Work- 
ers that the further postponement, for the duration of the 
emergency, of their demand for the union shop in that 
10 per cent of the industry involved in this dispute would 
seriously impair the security of the United Mine Workers 
or threaten its existence, we would not be prepared to 
recommend that the United Mine Workers should waive 
the union shop in these captive mines at this time, be- 
cause in our opinion the recommendations of the National 
Defense Mediation Board should be made in the light of 
the principle that the emergency should not be used either 
to tear down or to artificially stimulate the normal 
growth of unionism in defense industries.” 

_Not only so, but the majority went on to say that 
they were “convinced that a 100 per cent organization 
voluntarily arrived at ‘through negotiations by the United 
Mine Workers themselves will be very much more able 
to resist the stresses of any period of depression or any 
attack that may occur in the future, than if the efforts 
of the United Mine Workers were now buttressed by the 
aid of a government agency, or if the goal were achieved 
by interrupting defense production.” 

If this means what it appears to mean, the Board 
actually commended to the miners pursuance of their ef- 
forts to win union-shop contracts from the operators by 
negotiation. What the Board refused to do was to 
recommend that the companies sign such agreements now 
covering the captive mines. 

On this interpretation the dissenting C. I. O. mem- 
bers appear to have misinterpreted the opinion of the 
majority. For they said the Board “has now decided 
that henceforth, regardless of the merits of any case, labor 
unions must be denied the right of normal growth and 
legitimate aspirations, such as the union shop, and the 
traditional open shop policy of the antilabor employers 
must prevail.” On the contrary, the majority opinion, 
while withholding a recommendation which would sup- 
port the United Mine Workers’ present strategy in rela- 
tion to the captive mines, does not criticize their long- 
term policy with reference to the closed shop. 
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